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Digital phonorecord delivery means a
digital phonorecord delivery as defined
in 17 U.S.C. 115(d).

Licensee is a person or entity that has
obtained a compulsory license under 17
U.S.C. 115, and the implementing regu-
lations, to make and distribute
phonorecords of a nondramatic musical
work, including by means of a digital
phonorecord delivery.

Permanent digital download means a
digital phonorecord delivery that is
distributed in the form of a download
that may be retained and played on a
permanent basis.

Ringtone means a phonorecord of a
partial musical work distributed as a
digital phonorecord delivery in a for-
mat to be made resident on a tele-
communications device for use to an-
nounce the reception of an incoming
telephone call or other communication
or message or to alert the receiver to
the fact that there is a communication
or message.

§385.3 Royalty rates for making and
distributing phonorecords.

(a) Physical phonorecord deliveries and
permanent digital downloads. For every
physical phonorecord and permanent
digital download made and distributed,
the royalty rate payable for each work
embodied in such phonorecord shall be
either 9.1 cents or 1.75 cents per minute
of playing time or fraction thereof,
whichever amount is larger.

(b) Ringtones. For every ringtone
made and distributed, the royalty rate
payable for each work embodied there-
in shall be 24 cents.

§385.4 Late payments.

A Licensee shall pay a late fee of
1.5% per month, or the highest lawful
rate, whichever is lower, for any pay-
ment received by the Copyright Owner
after the due date set forth in (
201.19(e)(7)(i) of this title. Late fees
shall accrue from the due date until
payment is received by the Copyright
Owner.
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Subpart B—Interactive Streaming,
Other Incidental Digital Pho-
norecord Deliveries and Lim-
ited Downloads

§385.10 General.

(a) Scope. This subpart establishes
rates and terms of royalty payments
for interactive streams and limited
downloads of musical works by sub-
scription and nonsubscription digital
music services in accordance with the
provisions of 17 U.S.C. 115.

(b) Legal compliance. A licensee that
makes or authorizes interactive
streams or limited downloads of musi-
cal works through subscription or non-
subscription digital music services pur-
suant to 17 U.S.C. 115 shall comply with
the requirements of that section, the
rates and terms of this subpart, and
any other applicable regulations.

§385.11 Definitions.

For purposes of this subpart, the fol-
lowing definitions shall apply:

Interactive stream means a stream of a
sound recording of a musical work,
where the performance of the sound re-
cording by means of the stream is not
exempt under 17 U.S.C. 114(d)(1) and
does not in itself or as a result of a pro-
gram in which it is included qualify for
statutory licensing under 17 U.S.C.
114(d)(2).

Licensee means a person that has ob-
tained a compulsory license under 17
U.S.C. 115 and its implementing regula-
tions.

Licensed activity means interactive
streams or limited downloads of musi-
cal works, as applicable.

Limited download means a digital
transmission of a sound recording of a
musical work to an end user, other
than a stream, that results in a specifi-
cally identifiable reproduction of that
sound recording that is only accessible
for listening for—

(1) An amount of time not to exceed
1 month from the time of the trans-
mission (unless the service, in lieu of
retransmitting the same sound record-
ing as another limited download, sepa-
rately and upon specific request of the
end user made through a live network
connection, reauthorizes use for an-
other time period not to exceed 1
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month), or in the case of a subscription
transmission, a period of time fol-
lowing the end of the applicable sub-
scription no longer than a subscription
renewal period or 3 months, whichever
is shorter; or

(2) A specified number of times not to
exceed 12 (unless the service, in lieu of
retransmitting the same sound record-
ing as another limited download, sepa-
rately and upon specific request of the
end user made through a live network
connection, reauthorizes use of another
series of 12 or fewer plays), or in the
case of a subscription transmission, 12
times after the end of the applicable
subscription.

(3) A limited download is a general
digital phonorecord delivery under 17
U.S.C. 115(c)(3)(C) and (D).

Offering means a service’s offering of
licensed activity that is subject to a
particular rate set forth in §385.13(a)
(e.g., a particular subscription plan
available through the service).

Promotional royalty rate means the
statutory royalty rate of zero in the
case of certain promotional interactive
streams and certain promotional lim-
ited downloads, as provided in §385.14.

Publication date means January 26,
2009.

Record company means a person or en-
tity that

(1) Is a copyright owner of a sound re-
cording of a musical work;

(2) In the case of a sound recording of
a musical work fixed before February
15, 1972, has rights to the sound record-
ing, under the common law or statutes
of any State, that are equivalent to the
rights of a copyright owner of a sound
recording of a musical work under title
17, United States Code;

(3) Is an exclusive licensee of the
rights to reproduce and distribute a
sound recording of a musical work; or

(4) Performs the functions of mar-
keting and authorizing the distribution
of a sound recording of a musical work
under its own label, under the author-
ity of the copyright owner of the sound
recording.

Relevant page means a page (includ-
ing a Web page, screen or display) from
which licensed activity offered by a
service is directly available to end
users, but only where the offering of li-
censed activity and content that di-
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rectly relates to the offering of li-
censed activity (e.g., an image of the
artist or artwork closely associated
with such offering, artist or album in-
formation, reviews of such offering,
credits and music player controls)
comprises 75% or more of the space on
that page, excluding any space occu-
pied by advertising. A licensed activity
is directly available to end users from
a page if sound recordings of musical
works can be accessed by end users for
limited downloads or interactive
streams from such page (in most cases
this will be the page where the limited
download or interactive stream takes
place).

Service means that entity (which may
or may not be the licensee) that, with
respect to the licensed activity,

(1) Contracts with or has a direct re-
lationship with end users in a case
where a contract or relationship exists,
or otherwise controls the content made
available to end users;

(2) Is able to report fully on service
revenue from the provision of the li-
censed activity to the public, and to
the extent applicable, verify service
revenue through an audit; and

(3) Is able to report fully on usage of
musical works by the service, or pro-
cure such reporting, and to the extent
applicable, verify usage through an
audit.

Service revenue. (1) Subject to para-
graphs (2) through (5) of the definition
of “‘Service revenue,” and subject to
U.S. Generally Accepted Accounting
Principles, service revenue shall mean
the following:

(1) All revenue recognized by the
service from end users from the provi-
sion of licensed activity;

(ii) All revenue recognized by the
service by way of sponsorship and com-
missions as a result of the inclusion of
third-party  “‘in-stream” or “in-
download” advertising as part of li-
censed activity (i.e., advertising placed
immediately at the start, end or during
the actual delivery, by way of inter-
active streaming or limited downloads,
as applicable, of a musical work); and

(iii) AIll revenue recognized by the
service, including by way of sponsor-
ship and commissions, as a result of
the placement of third-party adver-
tising on a relevant page of the service
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or on any page that directly follows
such relevant page leading up to and
including the Ilimited download or
interactive streaming, as applicable, of
a musical work; provided that, in the
case where more than one service is ac-
tually available to end users from a
relevant page, any advertising revenue
shall be allocated between such serv-
ices on the basis of the relative
amounts of the page they occupy.

(2) In each of the cases identified in
paragraph (1) of the definition of
‘“‘Service revenue,” such revenue shall,
for the avoidance of doubt,

(i) Include any such revenue recog-
nized by the service, or if not recog-
nized by the service, by any associate,
affiliate, agent or representative of
such service in lieu of its being recog-
nized by the service;

(ii) Include the value of any barter or
other nonmonetary consideration;

(iii) Not be reduced by credit card
commissions or similar payment proc-
ess charges; and

(iv) Except as expressly set forth in
this subpart, not be subject to any
other deduction or set-off other than
refunds to end users for licensed activ-
ity that they were unable to use due to
technical faults in the licensed activity
or other bona fide refunds or credits
issued to end users in the ordinary
course of business.

(3) In each of the cases identified in
paragraph (1) of the definition of
‘“Service revenue,”” such revenue shall,
for the avoidance of doubt, exclude rev-
enue derived solely in connection with
services and activities other than li-
censed activity, provided that adver-
tising or sponsorship revenue shall be
treated as provided in paragraphs (2)
and (4) of the definition of ‘“‘Service
revenue.” By way of example, the fol-
lowing kinds of revenue shall be ex-
cluded:

(i) Revenue derived from non-music
voice, content and text services;

(if) Revenue derived from other non-
music products and services (including
search services, sponsored searches and
click-through commissions); and

(iii) Revenue derived from music or
music-related products and services
that are not or do not include licensed
activity.
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(4) For purposes of paragraph (1) of
the definition of ‘‘Service revenue,” ad-
vertising or sponsorship revenue shall
be reduced by the actual cost of obtain-
ing such revenue, not to exceed 15%.

(5) Where the licensed activity is pro-
vided to end users as part of the same
transaction with one or more other
products or services that are not a
music service engaged in licensed ac-
tivity, then the revenue deemed to be
recognized from end users for the serv-
ice for the purpose of the definition in
paragraph (1) of the definition of
‘“Service revenue’ shall be the revenue
recognized from end users for the bun-
dle less the standalone published price
for end users for each of the other com-
ponent(s) of the bundle; provided that,
if there is no such standalone published
price for a component of the bundle,
then the average standalone published
price for end users for the most closely
comparable product or service in the
U.S. shall be used or, if more than one
such comparable exists, the average of
such standalone prices for such
comparables shall be used. In connec-
tion with such a bundle, if a record
company providing sound recording
rights to the service

(i) Recognizes revenue (in accordance
with U.S. Generally Accepted Account-
ing Principles, and including for the
avoidance of doubt barter or nonmone-
tary consideration) from a person or
entity other than the service providing
the licensed activity and;

(if) Such revenue is received, in the
context of the transactions involved, as
consideration for the ability to make
interactive streams or limited
downloads of sound recordings, then
such revenue shall be added to the
amounts expensed by the service for
purposes of §385.13(b). Where the serv-
ice is the licensee, if the service pro-
vides the record company all informa-
tion necessary for the record company
to determine whether additional royal-
ties are payable by the service here-
under as a result of revenue recognized
from a person or entity other than the
service as described in the immediately
preceding sentence, then the record
company shall provide such further in-
formation as necessary for the service
to calculate the additional royalties
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and indemnify the service for such ad-
ditional royalties. The sole obligation
of the record company shall be to pay
the licensee such additional royalties if
actually payable as royalties here-
under; provided, however, that this
shall not affect any otherwise existing
right or remedy of the copyright owner
nor diminish the licensee’s obligations
to the copyright owner.

Stream means the digital trans-
mission of a sound recording of a musi-
cal work to an end user—

(1) To allow the end user to listen to
the sound recording, while maintaining
a live network connection to the trans-
mitting service, substantially at the
time of transmission, except to the ex-
tent that the sound recording remains
accessible for future listening from a
streaming cache reproduction;

(2) Using technology that is designed
such that the sound recording does not
remain accessible for future listening,
except to the extent that the sound re-
cording remains accessible for future
listening from a streaming cache re-
production; and

(3) That is also subject to licensing as
a public performance of the musical
work.

Streaming cache reproduction means a
reproduction of a sound recording of a
musical work made on a computer or
other receiving device by a service
solely for the purpose of permitting an
end user who has previously received a
stream of such sound recording to play
such sound recording again from local
storage on such computer or other de-
vice rather than by means of a trans-
mission; provided that the user is only
able to do so while maintaining a live
network connection to the service, and
such reproduction is encrypted or oth-
erwise protected consistent with pre-
vailing industry standards to prevent
it from being played in any other man-
ner or on any device other than the
computer or other device on which it
was originally made.

Subscription service means a digital
music service for which end users are
required to pay a fee to access the serv-
ice for defined subscription periods of 3
years or less (in contrast to, for exam-
ple, a service where the basic charge to
users is a payment per download or per
play), whether such payment is made
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for access to the service on a stand-
alone basis or as part of a bundle with
one or more other products or services,
and including any use of such a service
on a trial basis without charge as de-
scribed in §385.14(b).

[74 FR 4529, Jan. 26, 2009, as amended at 74
FR 6834, Feb. 11, 2009]

§385.12 Calculation of royalty pay-
ments in general.

(a) Applicable royalty. Licensees that
make or authorize licensed activity
pursuant to 17 U.S.C. 115 shall pay roy-
alties therefor that are calculated as
provided in this section, subject to the
minimum royalties and subscriber-
based royalty floors for specific types
of services provided in §385.13, except
as provided for certain promotional
uses in §385.14.

(b) Rate calculation methodology. Roy-
alty payments for licensed activity
shall be calculated as provided in para-
graph (b) of this section. If a service in-
cludes different offerings, royalties
must be separately calculated with re-
spect to each such offering. Uses sub-
ject to the promotional royalty rate
shall be excluded from the calculation
of royalties due, as further described in
this section and the following §385.13.

(1) Step 1: Calculate the All-In Roy-
alty for the Service. For each account-
ing period, the all-in royalty for each
offering of the service is the greater of

(i) The applicable percentage of serv-
ice revenue as set forth in paragraph
(c) of this section (excluding any serv-
ice revenue derived solely from li-
censed activity uses subject to the pro-
motional royalty rate), and

(ii) The minimum specified in §385.13
of the offering involved.

(2) Step 2: Subtract Applicable Per-
formance Royalties. From the amount
determined in step 1 in paragraph (b)(1)
of this section, for each offering of the
service, subtract the total amount of
royalties for public performance of mu-
sical works that has been or will be ex-
pensed by the service pursuant to pub-
lic performance licenses in connection
with uses of musical works through
such offering during the accounting pe-
riod that constitute licensed activity
(other than licensed activity subject to
the promotional royalty rate). While
this amount may be the total of the
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